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ofthe non-payment.he has sustained byshowmayplaintiff
in the declaration.debt claimed

reversed.Judgment

PollockRobert

v.

Matthew McClurken.

questionagainst the hasevidence. Where beenteial—verdict theNew1.
several,joint findingjury, a or thewhether contract isfairly presented to a

manifestly against weightthe of evidence.unless it isdisturbedwill not be
Assumpsit—where that, per-party agreed, if anotherWhere ait lies.3.

mill,purchase a woollen onthe ofnegotiate for himself and otherswouldson
agentterms, a note of theservices he was to surrenderspecified for which

made,held, assignedand the holderpurchase was soand thehe thenwhich
assumpsitagent may ofmaturity, maintain an actionthebefore itsnotethe

againstcontract, judgment renderedbeing and aafter suedofon the breach
after henote, may paid judgment untilhave thealthough he nothim on the

broughthas suit.
persons, contemplation ofinWhere severalinterested.3. Witness—not

prop-negotiate purchase ofemploy agent to theentering partnership, aninto a
agentpartnership, and sues one of themerty, they form a theand afterward

compensationto asto have surrendered himof a note he wasfor the amount
agreement.services, competent provepartner witness to theanother is ahisfor

— plaintiffpeace. a before ajustice Where suesa the4. Action before of
action, theor even if he mistakespeace, need not name hisjustice of the he

is,case, questionname, a theright to recover. In suchit will not affecthis
parties subjectpeace jurisdiction of the and thejustice of the haswhether the

shown,—if so,suit, recovery then he must haverighta of ismatter of the and
judgment.

assemblygeneralprivate. an act of theStatutes—public and Where5.
statute, judicialpublic and notice thereof shall bethat it is thatdeclares a

privatepublica and not aplaces,and it must be held to betaken in all courts
maylaw, in withoutnotwithstanding that it be read evidenceit also declares

clause,only mightit have been otherwise.proof. Had this thelast been

Appeal of the offrom the Circuit Court county Eandolph;
L.the Hon. Silas Bbyan, Judge, presiding.

Matthew beforeMeClurken,an action byThis was brought
awho was as ofof justiceof the city Sparta, actingthe recorder

APollock. trial was had,Eobertex offieio, againstthe peace,
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and the cause was removed to the Circuit ofCourtby appeal
A trial had inwas thatRandolph county. subsequently

the of which defendant asked acourt, numberduring progress
of a of which the courtinstructions, refused toportion give,
and defendant of that refusal as error. arecomplained They
these:

“ 4. The mere ofevidence an of theassignment promissory
note in a suitor of instituted thereon the defend-question, by

some third or even theor evidence of aant, by party, judg-
ment recovered on the would notnote, with thedispense

of a demand theof for and anote, refusal onnecessity proof
the of the thebefore woulddefendant, be enti-part plaintiff

in an action oftled to trover.damages,
“ that itThe are is ainstructed,5. correct ofjury principle

a haswhere note beenlaw, that, takenpromissory wrongfully
orthe owner withheld from thefrom onewrongfully legally

entitled to its and afterward sold andpossession, converted
theinto one whomoney took it orby wrongfully wrongfully

as the case the owner orit, be,withheld may person, legally
toentitled its waive his to themay action ofpossession, right

theand recover from indoer andamages actiontrover, wrong
for had andmoneyof but inreceived; such caseassumpsit,

inrecover such form ofthe cannot action, without itplaintiff
note had beenfirst theshall provedbe converted intoactually

the the suitdefendant, wasby commencedmoney, by"before
In this thereforecase,the the(if should beplaintiff. jury
the note infrom theevidence,satisfied, be-question legally

thethe of theto plaintiff), proof of theassignmentlonged
of recovered on note,or the ornote, proof the evi-judgment

both notfacts, alone,dence of would be sufficient evidence of
to authorize the aa toconversion, recover andplaintiff verdict,

defendant in an action ofagainstjudgment assumpsit.”
“ The are instructed,10. when athat, contract is madejury

on behalf ofone himself and other and anby partner partners,
to recoveris for aaction- breach of such thebrought contract,

evidence which would theestablish of orsame oneliability
of hismore would tocopartners also be sufficient fasten the
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for a of such on thecontract,breach wholiability partner
And if theremade the contract. should befurthermore, that,

thea recovered one of foragainst partners suchjudgment
in anof actioncontract, one ofagainstbreach brought only

such the of such berecovery judgmentpartners, may pleaded
one of the other as a ifeithersuccessfully by partners, defense,

themor either of should be afterward sued in an actionthey
isfor a contract. And it for thebreach of such reason the law

ofthat the one not(ifis isso, testimony partner objected to)
to establish a inevidence acompetent judgment, separate

one of ahis for ofbreachaction, copartners,brought against
if allor other cause of thewherein,contract, action, partners

all be heldwere would liable.sued,
“ in11. the law as laid thedown lastApplying foregoing

the will not inbe warranted orinstruction, jury receiving
toeffect the of the witnesstestimonygiving any Calderwood,

onfar to fasten a theso as it tend Pol-defendant,may liability
a of contract entered into the on-for breachlock, by witness,

andof with theMcClurken,behalf himself partner plaintiff.
Unless the of Pollock is made out otherliability by evidence,
the must find for the defendant.”jury

aThe verdictfound for the andjury defendantplaintiff,
a forentered motion a new which the court overruledtrial,

and rendered the defendant on thejudgment against verdict.
To thatreverse defendant thisjudgment prosecutes appeal.

Mr. forThomas G. theAllbit, appellant.

O’Melveny & for theMessrs. Houck, appellee.

WalkerMr. Chief Justice thedelivered of theopinion
Court:

This action was before the recorder of thebrought by appellee
to arecover demandof ofappellant,city Sparta, against $157.75.

a recovered that andOn sum costs de-trial, plaintiff against
He an tofendant. the Circuitthereupon prosecuted appeal

and a trial had before the andwas court aCourt, whenjury,
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offor the sumina favor ofthe found verdict plaintiffjury
and overruleda enteredA motion for new trial was$158.85.

the verdict.and a was renderedthe uponcourt, judgmentby
thecourt to reversethe case to thisdefendantAnd brings

judgment.
thatbelow,the trial in the courtin evidence onIt appeared

the eveor onDickie and were partners,Calderwood, appellant
ofdesirous pur-into that wereof theyentering partnership;

of onea certain woollen Swanwick. Appelleefactorychasing
and tothethem in the ofto aid property,purchaseproposed

at thethem the same whichpriceSwanwick to sellget property
him ifan administrator’s wouldit at sale, they givehad cost

and theto Calderwoodhe had oneto him two notes given,up
and then Theto which held. propositionother theyappellant,

andsent for hewas assented Swanwick wasto; by appellee,
and to at thethe was sold them, pricecame, conveyedproperty

innamed the proposition.
that the notes the individualIt also were propertyappears

the note held byof the holders. him;Calderwood destroyed
and suit wasbut After it was soldhis.appellant assigned

to recover com-on this suitdefendantit, broughtbrought
of athe he reasonsustained,for which bypensation damages

collected fromof the The appel-breach agreement. assignee
andlee in the note interest,onerror, execution, amounting

not made untilcosts to but the waswith $158.85, payment
after suitthis was instituted.

hetestified that he the note held,Calderwood burned which
in of the as he understood it. It how-is,contract,discharge

havethat the action it shouldmisconceived,is asever, urged
the of the firm and not aloneall of membersbeen against

hadThe action of whoCalderwood, everyagainst appellant.
hethatmeans the showswas,of what agreementknowing

and carried itand notunderstood it to be individual joint;
under-to thatorout without accordingany question objection

firmthat thetheHe he note,-—notsays destroyedstanding.
did.

and notin the individuals,The of the notes wasownership



Pollock v. McClurkek. T.,374 [Nov.

Opinion of the Court.

in the and there is no evidence that thefirm; wasproposition
made or assented to them otherwise than as individuals.by
If a firm then it notdoes from theexisted, evidence.appear
And there is no that hadevidence, reason toappellee any sup-

that as a andwerepose Calderwood’sthey acting firm, subse-
acts that asshow were hequent thethey not, destroyed note,

and it does not that the amount had beenappear tocharged
the Neither norfirm. Calderwood Dickie that it was eversays

a firmor treated as contract. And it. thatregarded appears,
of as to what heappellant, upon being inquired disposition

intended to make of the that he did notnote, knowreplied
that would exact it. There nois that the notethey pretense

and this unlessto the he felt thatfirm, answer,belonged why
there an to surrender it,was him?resting uponobligation

a for the whether theit was contract wasquestion jury,Again,
itand have found that wasor theseveral, they latter,joint

warrants thethink the evidenceand we finding.
from the thatIt we think, evidence,clearly,appears, appellee

ain the andan ofwas agent negotiating purchase; partner
that hehave was notwho must known, says actingappellant,

then he must have actedso,If this was for thefor the firm.
And notas their individual wouldtheyagent. probablyparties

if had not itto his toassented they supposedhave proposition
their advantage.

his toit out of surrender thehad power upplacedAppellant
suit andthis was thatit before brought,transferringnote, by

inIt was no his powerof the contract. longera breachwas
aand hence demand of the notehiswith agreement,to comply
the of aneverand the law requires performanceuseless,was

that no demand was madetherefore,Theact. objection,useless
taken.not wellwas

thereAs Calderwood’s isevidence,ofthe admissibilityto
had inthat he interest theshow anytoin the recordnothing

thethat contract wasitHad appearedsuit.theevent of
be for itsliable to sued breach,and it wasthe firm,withmade

taken. Butwell suchhave beenwouldthethen objection
thenot evidence.is
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in a writtenaction instituted court whereThis was plead-
inand it is the that,are not well settled practice,required,ings
orthe need even name his action,notcourts,such party suing

if theif that not affect hismisnamed, will upon hearingrights,
and the courthe to he entitled to recover,evidence appears

matter ofdefendant and of thehas of the subjectjurisdiction
liethe In case an action of wouldassumpsitthislitigation.

the and the defendant below,for breach of the agreement;
thecould not affector it an action of trover,treating calling
noof It then that there wasbelow. follows,rights plaintiff

error in fourth which coulddefendant’s instruction,refusing
haverelate to an action of if couldonly trover; and, appellee

for had and have treatedsued this beenmoney received, might
an inas and no error thesuch isaction; refusingperceived

fifth instruction asked defendant.by
The fifth askedinstruction no anby asappellant, doubt,

theabstract states law But we failproposition, correctly.
it can to the into how be evidence thisperceive applicable

suitcase. It that was on the note 31ston theappears brought
theand this was on 18th theof suit ofday January, brought

The breach the contract thenof wasfollowing February.
the of thisand authorized suit. theAnd,complete, bringing

contract it imma-of wasaccrued,breach having previously
thehad note or not at the timehe this suitpaidterial whether

inno errorThere thiswas, therefore,was brought. refusing
tenth instruction askedAs to the byinstruction. appellant,

itstime to determine correctness when theit will be appellee
firm this debt. is nothe for Theresue evidence thatshall such

had,had been or in thisa suit brought, recovery except case,
instruction was,the andtherefore,and wasinapplicable, prop-

We have seen thatalreadyrefused. Calderwood was aerly
if the eleventh instructionand, so,witness, askedcompetent by

refused.was properlyappellant
that the actIt insisted the town ofis, again, incorporating

a andis should have been inlaw, evidenceprivate givenSparta
trial below. reference the last sectionthe to of the actByon

it thatLaws will be seen the is1859, p. 279), law(Private
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a and itto declares that noticeact,declared be public judicial
in alltaken courts and are at athereof be Weshall places.

or moreto how clearer to makeloss perceive explicit language,
could been It itit a have isact,public employed. true,

inthat the act be read evidencealso declares withoutmay
Had this been the there haveproof. only provision might

in But thebeen thesome plausibility objection. requirement
is that notice be taken of the act.shallimperative, judicial

to the act be readAnd this we understand be whetherrequired
the court or not evidence.to as

ofThere was no to the want ofobjection urged jurisdiction
Itthe cause the was taken.the officer beforetrying appeal

he a of thewas on that was peaceconceded, argument, justice
determinedwith We have, therefore,jurisdiction.enlarged

the case reference towithout that-question.
The of the court must be affirmed.belowjudgment

Judgment affirmed.

et al.DickieMilton
v.

H.James Carter.

— probate,To a willprobate. entitle to fourwhen entitled to1. Wills
concur,—first, writing, signed byit must in and the testatorthings bemust

by direction;testatrix, presence, some one under his or herin his or-heror or
third,witnesses;second, by two or more credible two wit-it must be attested

they signorprove that saw the testator testatrix the will in theirmustnesses
acknowledged the to be his or her andpresence, or that he or she same act

and, fourth, theydeed, they must swear that believed the testator or testatrix
memory signing acknowledgingmind at the time of andof andto be sound

the same.
publication necessary,malíes the of aThe of wills nowhere will3. statute

will;require any by party executingitdoes declaration the it that it is hisnor
attestingsubscribingthat the need notso witness know that he has been

the execution of a will.


